STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 16,251

)
)
Appeal of g

| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al Welfare reducing her ANFC, term nating her Medicaid, and
finding her liable to repay an ANFC over paynent of $1,678. The
i ssues are whether the petitioner's husband's incone is
attributable to the petitioner's household and whether the
Department nmay recoup an overpaynment of ANFC by reducing the
househol d' s ongoi ng benefits. The following facts are not in

di sput e.

FI NDI NGS OF FACT

1. The petitioner lives with her husband and their two
grandchildren. The petitioner is the grandchildren's |egal
guar di an.

2. Prior to January 1, 2000, the period at issue herein,
the petitioner's husband received $664 a nonth in Soci al

Security benefits.
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3. During 1999 the petitioner received ANFC for herself
and the two grandchildren as a three person household. In or
around Decenber 1999, the Departnent discovered that it had been
incorrectly determ ning the anount of the household' s incone
countable for ANFC. The Departnent had failed to attribute the
petitioner's husband's incone as available to the three ANFC
househol d nenbers. Had it done so, the household woul d have
been over inconme for ANFC.

4. However, under the ANFC regul ations (see infra) a non-
parent caretaker relative can el ect whether or not to be
i ncluded in an ANFC househol d containing eligible children. The
Department admits that it did not informthe petitioner of this
option until Decenber 1999. Had the petitioner chosen this
option (which she did as of January 1, 2000) the grandchildren
woul d have received a reduced anmount of ANFC in 1999 based on a
two person household, but with the incone of the petitioner's
husband not counted. The Departnent admits that under these
ci rcunst ances the anmount of the ANFC overpaynent to the
househol d shoul d be determ ned as the difference between the
anount the household actually received as a three person
household (with the income of the petitioner's husband
erroneously not having been counted) and the anmount the children

woul d have received had their benefits been calculated as a two
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per son househol d (w thout counting the petitioner's husband's
income). The anmount of the ANFC overpaynent thus calculated is
$1, 678.

5. \When the petitioner was informed of the Departnent's
error and elected to no | onger be included in the
grandchildren's ANFC grant, she |lost the basis of her
categorical eligibility for Medicaid. |t appears, however, that
the petitioner has been found eligible for VHAP

6. It does not appear that the amobunt of the ANFC
overpaynment is in dispute. The petitioner takes issue with the
Departnent's treatnent of her husband' s inconme and with the
determ nation that any overpaynent of ANFC nust be recouped from

ongoi ng benefits at a rate of ten percent.

CRDER

The Departnent's decisions is affirned.

REASONS
WA M 8§ 2252 provides that unearned i ncone countable for
ANFC i ncludes "Social Security". WA M § 2242.5(2) provides
that a non-parent "caretaker" of eligible children can el ect

whet her or not to seek inclusion in the children's ANFC grant.
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I f the caretaker elects to be included, the regul ation provides
that "his or her need nust be established".

WA M 8§ 2242.5(3) provides that if the caretaker who seeks
assi stance has a spouse, "then the incone of the spouse .
nmust be counted as available to the caretaker . . ." Based on
t he above provisions, the Departnent correctly determ ned that
the petitioner should not have been included in her
grandchil dren's ANFC grant w thout counting her husband's Soci al
Security benefits as available inconme to her.

WA M 8§ 2234.2 provides, in part: "Overpaynents of
assi stance, whether resulting fromadmnistrative error, client
error or paynents made pending a fair hearing which is
subsequently determned in favor of the Departnent, shall be
subj ect to recoupnent.” See also 45 C.F.R § 233.20(a)(13).
The sanme regul ation al so provides that recoupnent shall be
l[imted to overpaynents that took place within 12 nont hs of
di scovery. The rate of recoupnent for househol ds whose only
income is ANFC (presently, like that of the petitioner's
grandchildren) is 10 percent of the grant anount unless, as
here, the "overpaynent results from Departnent error or
oversight™, in which case "recoupnment will equal 5 percent of

t he grant anount".
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There is no provision in the Vernont regulation for
reduci ng the rate of recoupnent based on hardship or any other
grounds. The Federal regulations provide that states nust
recoup at a rate of no nore than 10 percent. 45 CF.R 8
233.20(a)(13)(A(2). However, they do not place any other
restrictions on the states regardi ng recoupnent rates. Thus,
under the Federal regulations states could elect to reduce
recoupnent rates based on hardship, or any other factor.
Clearly, however, they are not required to do so. Vernont, in
its regulations (see supra) has clearly elected not to do so.

For all the above reasons, the Departnment's decisions in
this matter nust be affirmed. 3 V.S. A 3091(d) and Fair Hearing
Rul e No. 17.
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